The hypothesis of this paper is that legal positivism depends on the non plausibility of strong moral cognitivism because of the non necessary connection thesis between law and morality that legal positivism is supposed to acknowledge. The paper concludes that only when based on strong moral cognitivism is it consistent to sustain the typical non-positivistic thesis of the necessary connection between law and morality. Habermas's Philosophy of law is confronted with both positions.
Concerning noncognitivism, Habermas presents two types. The first is Weak moral noncognitivism: "On such accounts, the supposedly objectively grounded positions and judgments of morally judging subjects in fact merely express rational motives, be they feelings or interests, justified in a purposive-rational manner (Habermas 1998, 6 ). An example of this type would be Hobbes's contractual model, and certain forms of utilitarianism.
Finally, strong moral noncognitivism, in turn, aims to unmask strong moral cognitivism as an illusion: "Strong noncognitivism tries to unmask the presumed cognitive content of moral language in general as an illusion" (Habermas 1998, 5) 3 . Stevenson's emotivism, in which he says there is no rational or empirical method to treat ethics, would be a model for this last type.
In ethics there is only persuasion, but it is not rational (Stevenson 1937, 29) . According to
Stevenson, the only intelligible part of all philosophical ethical theories, from Plato to Kant, it is their power to influence attitudes (Stevenson 1937, 31) . 4 The following table summarizes the topic:
Strong Weak
Moral cognitivism Kant Aristotle

Moral noncognitivism Stevenson Hobbes
Moral cognitivism and the application of morality and law
The above typology can be used in order to build a model for another typology, namely one concerning the application of norms in morality and law. Habermas's definitions presented above have taken into account the foundation or justification of moral norms, their cognitive content. As can be seen in his typology, Habermas did not consider the problem of the application of norms (Alexy 1993, 157-170; Günther 1993 Application issues are highly important for moral and legal theories. Rawls, for example, distinguished between concept and conceptions that recall grounded moral principles being applied in different ways: "Thus it seems natural to think of the concept of justice as distinct from the various conceptions of justice" (Rawls 1999, 5) 5 . The problem can be measured by Habermas's assertion that "[…] no rule is able to regulate its own application" (Habermas 1996, 199 One of legal positivism's most central objections to morality is its cognitive indeterminacy. In fact, Kelsen, 8 Hart (1994, 164) , Raz (2010, 326) , and even Weber (Weber n.
d., chap. VII) sustain this position. In this vein, Habermas himself admits that his advocated communicative rationality does not provide substantive guidance for action.
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The main subject regarding the application of morality and law can be summarized as follows: Limited discretion and no arbitrariness.
Weak noncognitivism
Recognizes the problem of indeterminacy, but offers circumstantial justifications for the decision.
Limited discretion and limited arbitrariness.
Strong noncognitivism
Norms are indeterminate and require an authority that applies them with full discretion and arbitrariness.
If the criterion for weakening cognitivism were indeterminacy, few cognitive theories would be considered strong. The criterion of discretion and arbitrariness for the typology presented above was then taken as follows: first, because they are explicitly mentioned by Hart (Hart 1994, p. 273) ; second, because Dworkin characterizes positivism through the discretion thesis, alongside the pedigree thesis, and the obligation thesis (Dworkin 1977, p. 17) . 10 Thus, what disqualifies a theory as strong cognitivism is discretion. The arbitrariness, in turn, disqualifies a theory as cognitive, whether it is strong or weak.
The two kinds of typologies, concerning foundation and application, can be intertwined.
Thus, Habermas, for example, assigns indeterminacy to application, but not to justification, or attaches more indeterminacy to application than to justification. 11 Even Kant, according to some scholars, is dubious in relation to this point (Waldron 1995 (Waldron -1996 (Waldron , 1535 (Waldron -1566 . Moreover, it will be necessary to ask if the recognition of indeterminacy problems in the application dimension does not imply a weakening of the cognitive aspect of the foundation dimension. For instance,
Bobbio supported the view that it is an illusion to want to establish an absolute foundation for human rights, with the first of four reasons for such an illusion being precisely the practical vagueness of human rights (Bobbio 1992, 17) . 
Law and morality
Legal positivism can be defined by the separation thesis between law and morals (Volpato Dutra 2013, 141-158) : "All positivistic theories defend the separation thesis, which says that the concept of Law is to be defined such that no moral elements are included. The separation thesis presupposes that there is no conceptually necessary connection between law and morality" (Alexy 2002, 3) 12 Accordingly, the analysis of the content of the laws is irrelevant to its legal validity, as Kelsen says: "Therefore any kind of content might be law" (Kelsen 2005, 198) . On the other hand, non-positivist theories sustain the connection thesis between law and morality: "By contrast to the positivistic theories, all non-positivistic theories defend the connection thesis, which says that the concept of law is to be defined such that moral elements are included" (Alexy 2002, 4) . Because of these theses, it's possible to understand why Shapiro argues that the essence of the debate that took place between Hart and Dworkin has as its key issue precisely the relationship between law and morality. According to him, the focal point of contention between Hart and Dworkin was neither the discretion thesis nor the model of rules (Shapiro 2007) .
In fact, the separation thesis was clearly advocated by Kelsen. 13 Associated with the separation thesis, it is possible to acknowledge his noncognitivistic view of morality. 14 Kelsen is aware that a different answer for the problem would require us "to determine what must be considered good and evil, just and unjust, under all circumstances" (Kelsen 2005, 65) .
Therefore, only a strong moral cognitivist theory could support a necessary connection between law and morality. In fact, it is possible find such a theory in Aquinas and Augustine: "Nam mihi lex esse non videtur, quae iusta non fuerit" (Saint Augustin 1952, v. 11 A connection between moral cognitivism and the positivist theories of law was suggested by Hart. 18 According to this framework, the hypothesis is that the affirmation or denial of moral cognitivism, either within the justification aspect or within the application aspect, is of capital importance to understand legal positivism. Alexy seems to have realized clearly that the non-cognitivistic thesis is at the very basis of the separation thesis, or at least constitutes a strong argument in favor of that thesis (Alexy 2002, 52-55; Alexy 2012, 2-14) . It is also important to stress, for the present research, that Alexy establishes a clear connection between morality and human rights. For him, if human rights could be justified in an absolute way, then legal positivism would be refuted.
It is possible summarize the main points made so far as follows:  It is consistent to support strong moral cognitivism in foundation and application, and sustain the necessary connection between law and morality;
 It is inconsistent to sustain weak moral cognitivism or strong moral noncognitivism, whether in foundation or in application, and the necessary connection between law and morality.
In his debate with Rawls, Habermas addressed a criticism to Rawls's overlapping consensus. According to Habermas, a strong moral foundation of tolerance was important to bring to an end to religious wars: "But could the religious conflicts have been brought to an end if the principle of tolerance and freedom of belief and conscience had not been able to appeal, with good reasons, to a moral validity independent of religion and metaphysics?" (Habermas 1998 , 67) 19 . Habermas seems to support that a strong foundation of human rights is crucial to account for the motivation to comply with them. He explains this thesis in a footnote to the
Theory of Communicative Action as a conceptual need involved in acting according to rules:
[...] but when we use the concept of normatively regulated action we have to describe the actors as if they consider the legitimacy of action norms to be basically open to objective appraisal […] . Otherwise they would not take the concept of a world of legitimately regulated interpersonal relations as the basis of their action and could not orient themselves to valid norms but only o social facts. Acting in a norm-conformative attitude requires an intuitive understanding of normative validity; and this concept presupposes some possibility or other of normative grounding (Habermas 1984, 420 fn) He recognizes that this conceptual necessity could be the result of a linguistic misunderstanding, illustrated by emotivism and decisionism. This conceptual necessity led Habermas to link the stability of a social order to the recognition of its righteousness. Without conviction regarding the validity of fair rules, social order would become unstable. Although the last note to the preface of the 1984 3rd. edition of Theory of Communicative Action reduces the conceptual necessity into a merely gradual difference between power accepted as fact and power accepted based on a normative validity, he never broke completely with the aforementioned conceptual necessity. This is what clearly appears in his dialogue with Rawls and his treatment of the freerider problem (Habermas 1996, 166; Habermas 1998, 15 (Raz 1990, 15 ).
The point is that today moral rights have a great impact, not only in law in general, but especially in jurisdiction, in the application of the law in almost every constitutional state.
Because of this, the role of supreme courts has been redesigned and has even been criticized by many scholars (Ely 1980) . In this sense, the Hart/Dworkin debate makes a good case for studying the implication of moral rights on jurisdiction.
Is Habermas's theory of law a kind of sui generis legal positivism?
In Between Facts and Norms Habermas made very clear the neutrality of D, the Discourse principle, in relation to law and morality (Habermas 1996, 107) . The consequence of this thesis is that the two principles that follow from D are distinct: the moral principle and the principle of democracy. This distinction entails another-between morality (or justice) and legitimacy. It is supposed that legitimacy applies directly to law. In this regard, despite
Habermas's own advice that the kinds of issues, contributions, and reasons in each of the two principles should not be limited a fortiori (Habermas 1996, 108) , suggesting a possible overlap between both principles, critical questions have been raised against this neutrality thesis of D.
Apel has criticized the lack of moral justification of legal coercion (Apel 2004, 224; Volpato Dutra 2010, 103-116) ; some have even accused Habermas of a kind of sui generis positivism: "Habermas defends a novel version of legal positivism" (Mahoney 2001, 25) .
Hedrick is emphatic in suggesting a kind of relation between Habermas' philosophy of law and the legal positivism of Hart and even Kelsen:
Moreover, a major concern of Between Facts and Norms is to distinguish moral norms from legal norms without subordinating the latter to the former, as is standard practice in natural law approaches up through Dworkin. The similarity here between Habermas's position and that of modern legal positivism-in particular the work of Hans Kelsen and H. L. A. Hart-is notable, complete with their collective insistence that a failure to distinguish clearly between moral questions and questions of legal validity leads to 'confusion' or 'muddled analyses.' And as with the legal positivists, the point of this move is not to insulate law from moral criticism, but to insist on the value, for the purposes of theoretical clarity, of distinguishing between different kinds of validity (Hedrick 2010, 86-7) .
Others, like Heck (2006, 19-30) and Kettner (2002, p. 201-218) have seen in Habermas' thesis a kind of eclipse of discursive ethics in the domain of law and politics. Faced with these reactions, it is convenient to scrutinize why Habermas neutralized D, and the consequent distinction between morality (justice) and legitimacy. The hypothesis of this paper is that such a view has strict connections with the above discussion concerning the cognitivistic and non-cognitivistic aspects of discursive ethics. To be sure, discourse ethics is a universalistic and cognitivistic ethics, but it is also formal, that is, processual. The processual accent of discursive ethics implies some deficits concerning the contents of norms, as Habermas himself highlights. One of these aspects is justly the cognitive one (Habermas 1996, 114) . So,
Habermas sustains a kind of division of labor, a kind of complementarity between law and morals. Legitimacy is a less normatively exigent justification of norms than the justification under the moral point of view or the point of view of justice, and legitimacy is the kind of justification appropriate to law, according to Habermas. So, under pragmatic aspects, it is possible to say that it is better to comply with legitimate juridical norms issued by authorities, despite the fact that they can carry some degree of injustice.
In this way then his theory of law could be characterized as a kind of sui generis The first defect pointed out by Hart could be appreciated also as moral disagreement, just as in Waldron's position (Waldron 1999, 187) . In this regard, Waldron quotes chapter V of Hobbes's Leviathan to make very clear the point in question:
and when men that think themselves wiser than all others, clamour and demand right reason for judge; yet seek no more, but that things should be determined, by no other men's reason but their own, it is as intolerable in the society of men, as it is in play after trump is turned, to use for trump on every occasion, that suite whereof they have most in their hand."
According degree the principle that certain officials are empowered to take decision in the name of the whole society on the basis of their own views about justice. This is how most political system actually solve the problem of settling on social choices in the face o justice-disagreements: we designate one of the contestant views as the one to govern us for time being (Waldron 1999, 203 indeterminacy of interpretation as it is perceived also from a participant's point of view" (Habermas 2003, 189) . The persistence of actual moral disagreement is taken by Waldron as indicative that an impartial view is not available. Because of that "the epistemic pluralist, like the positivist, must look to find a source that confers legitimacy upon law apart from its content" (Habermas 2003, 190) . This is precisely the kind of remedy proposed by Hart's secondary rules, which are more processual than substantive. Of course, Habermas has his own processual conception of law's legitimacy, but his definition of law very much resembles the one proposed by Hart as system of primary and secondary rules: "By 'law' I understand modern enacted law, which claims to be legitimate in terms of its possible justification as well as binding in its interpretation and enforcement" (Habermas 1996, 79) .
As a conclusion, it is consistent to support strong moral cognitivism and advocate the non-necessary connection between law and morality. It is also consistent to support strong moral cognitivism, and sustain the necessary connection between law and morality. But it seems inconsistent to sustain weak moral cognitivism or strong moral non-cognitivism and the necessary connection between law and morality.
Concerning Habermas and
Kant remains an open question how they understand the relation between Law and morality, because both of them sustain strong moral cognitivism, but also considerable independence of Law concerning morality.
